
by business sections as a cost cen-
ter, particularly on the litigation 
side. AFAs force us to reevaluate 
these preconceptions, as when 
approached properly they are best 
viewed as income centers for both 
clients and the law firm. 

There is no doubt that AFAs 
are here to stay. Today, 
most legal departments 
embrace them. However, 
twenty-five years ago, most 
GC’s and in-house counsel 
we visited initially dismissed 
the idea. But we have al-
ways argued that, particu-

larly when coupled with exceptional 
client service, the adoption of AFAs 
almost always results in delighted 
clients. 

An Alternative Fee Ar-
rangement (AFA) is when a law 
firm and a client enter into an 
agreement in which compensa-
tion for the law firm is based on 
a structure other than traditional 
hourly billing. Such an agreement 
shifts some or all of the legal fee 
risk to the law firm.  

Lam Lyn Philip is at the 
forefront of AFAs because in our 
experience, such agreements 
increase clients’ satisfaction 
levels and as a result foster 
greater partnerships.  

AFAs  are not appropriate 
for every matter. We believe 
that successful AFAs require an 
understanding of our clients’ 
businesses and their objectives. 
Flat or fixed fee arrangements, 

for example, require more over-
sight from the client. It is im-
portant, therefore, for the client 
to understand that they will be 
“driving” the file. On the other 
hand, contingency fee arrange-
ments may not require as much 
oversight, since the shifting of the 
fee risk effectively 
aligns the law firm’s 
interests with the 
client’s. 

AFAs also allow 
for the creation of 
more predictable 
budget forecasts, as  
clients never receive a surprise 
bill.  Clients are more satisfied 
because this is an arrangement 
that’s tailored to fit their needs.  

Law firms are often viewed 

Commercial Reasonableness of  Equipment Sale 

Under TEX. BUS. & COM. 
CODE § 9.610(c), every aspect of 
the disposition of collateral must 
be commercially reasonable. The 
issue of commercial reasonable-
ness is inherently one of fact. 
Lister v. Lee-Swofford 
Invs., L.L.P., 195 S.W.3d 
746, 748-49 (Tex. 
App. – Amarillo 2006, 
no pet.). Commercial 
reasonableness re-
quires the creditor to 
make a sincere effort to obtain 
the full market value for the col-
lateral. Bank One, Texas, N.A. v. 
Steward, 967 S.W.2d 419, 451 
(Tex. App.  - Houston [14th Dist.] 
1998, pet. denied).  

Courts have considered the 
following factors in evaluating the 
commercial reasonableness of the 
disposition of collateral: (1) 
whether the secured party en-
deavored to obtain the best price 

possible; (2) whether 
the property was avail-
able for inspection 
before sale; (3) the 
condition of the collat-
eral and any efforts 
made to enhance its 

condition; (4) whether the collat-
eral was sold in bulk or piece-
meal; (5) whether the sale was 
private or public; (6) the advertis-
ing undertaken; (7) whether the 
sale occurred at a propitious 

time; (8) the number of bids re-
ceived; (9) the method employed in 
soliciting bids; (10) whether the ex-
penses incurred during the sale were 
reasonable and necessary; (11) the 
state the collateral was in; and (12) 
where the sale was conducted. Id. at 
450. The inquiry’s purpose is to en-
sure that the creditor realizes a satis-
factory price. This is not necessarily 
the highest price, e.g., it is recognized 
that secured creditors frequently sell 
in the low end of wholesale markets. 
Regal Finance Co. v. Tex. Star Motors, 
355 S.W.3d 595, 601 (Tex. 2010). 
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 Lam Lyn Philip  is a Texas-based law firm.  Lam Lyn Philip·s core area of practice is the 
handling of Commercial Collection Litigation matters and Business Immigration law.  Among the firm’s 
clients are Governmental entities and private companies, including more than a third of the Fortune 100.  
Our representation spans across a broad range of industries, including oil & gas, power, financial institu-
tions, and manufacturing companies.   

 The firm has a uniquely flexible and entrepreneurial culture that fosters mutually-beneficial 
relationships with our clients. Our attorneys make it their job to understand our clients’ business goals 
while utilizing the law to achieve real results. We have consistently earned a reputation for being a trusted 
business partner who is willing to share the risks of litigation. Our commitment to superb client service is 
unyielding and permeates throughout the firm. We are cognizant of the fact that we are often the face of 
our client in the eyes of the public and we must carry and conduct ourselves in a manner that reflects the 
expectations of our clients.  

 Consistent with the principles of the founding partners, the firm requires its attorneys to 
actively participate in bar associations and community-based organizations. The firm has funded scholar-
ships for numerous local schools, not-for-profit entities, and other organizations in Houston.  
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The United States taxes its 
citizens and residents on world-
wide income.  At the same time, a 
foreign government may also tax 
the income received by United 
States citizens while working in its 
jurisdiction.  Consequently, U.S. 
citizens working abroad often face 
the burden of being taxed by the 
U.S. and a foreign government on 
the same income. 

Many companies that employ 
U.S. citizens to work overseas 
have developed guidelines and 
benefit programs to alleviate the 
issue.  These benefits often seek 
to equalize the employee’s tax 
burden to what it would have 
been had they remained in the 
United States.  Because expat tax 
policies are so complex, employ-
ers often mandate that employees 
use a designated tax services 
provider -usually one of the big 
four accounting firms. 

Employers typically have 
employees sign a contract that 
memorializes employees’ obliga-
tions in order to receive the ben-
efits.  Often employees are obli-
gated to (1) Prepare and file all 

required U.S. and state returns 
accurately and completely;         
(2) Use the tax provider engaged 
by the employer; (3) Comply 
with all applicable laws of both 
their home and assignment coun-
tries.  Employees may also be 
advised that understatement of 
income or overstatement of 
deductions is a violation of the 
agreement.  

The tax services provider 
typically sets up consultations 
with employees.  During the 
consultation, employees are 
notified of record keeping re-
quirements, the tax equalization 
process, the tax provider’s re-
sponsibilities, and the submission 
deadlines for their assignment.  
Employees may also be notified 
that they will be responsible for 
any late penalties should they fail 
to submit within their deadlines. 

Employees are also notified 
that failure to comply may result 
in forfeiture of tax advances and 
expatriate assignments, as well as 
disciplinary action, including 
termination.  Employees should 
be notified that credits attributa-

ble to the employer’s payment of 
foreign taxes must be repaid to 
the employer.  They may also be 
notified that legal remedies, in-
cluding the filing of a civil suit, 
may result from a failure to com-
ply. 

Finally, employers may want 
to include venue and jurisdiction 
clauses in the agreement to clari-
fy where a civil suit should be 
filed in the event of an employ-
ee’s failure to comply.  Employ-
ers should also be mindful of the 
statute of limitations in their 
jurisdiction and how it may affect 
any civil suit that they file. 

Lam Lyn & Philip has success-
fully represented several clients 
in matters involving tax equaliza-
tion agreements. 

 

Recovering Expatriate Tax Obligations 

Proceeds From Sale  Of  Homestead 

urban or rural area. An “urban 
homestead” exemption pro-
tects up to 10 acres of contigu-
ous land; a “rural homestead” 
exemption protects up to 200 
contiguous or non-contiguous 
acres. When a homestead is 
sold, the proceeds of the sale 
are not subject to seizure for a 
creditors’ claim for six months 
after the date of sale. Tex. 
Prop. Code § 41.001(c). 

      The six month exemption 

period has been held to begin 
on the day after the sale of a  
homestead closes and extends 
until midnight of the same day 
of the six month following—i.e. 
a straight 180 day computation 
is not used. In re Malone, 201 
B . R . 1 7 5 , 1 7 6 ( B a n k . W . D . 
Tex.1996).  

 

       A man’s home is often 
considered his castle and his 
castle is given great protections 
under the law. Notably, Texas 
has one of the most generous 
homestead exemptions in the 
U.S. 

     In Texas, a homestead is 
not subject to attachment, 
execution, or forced sale by 
creditors. The definition of 
homestead varies depending on 
whether or not you are in a 

At the core of a 

company’s Tax 

Equalization policy is 

the intent that 

employees on 

overseas assignment 

should not be in a 

better or worse 

position than they 

would be if they were 

working in the U.S. 
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A suit on sworn account is 
a procedural tool based on Rule 
185 of the Texas Rules of Civil 
Procedure, and is a common and 
useful collection procedure for 
creditors. 

In an action founded upon 
an open account or claim for 
goods, wares and merchandise, 
including any claim for a liquidat-
ed money demand based upon a 
written contract, the account 
itself is prima facie evidence that 
a claim for the amount is owed if 
a systematic record has been 
kept and the record is supported 
by an affidavit. The goal of a 
plaintiff in filing a suit on sworn 
account is to establish a prima 

facie right of recovery. Tex. R. 
Civ. P. 185. If the plaintiff pleads 
a suit on a sworn account, the 
defendant must file a sworn 
denial. Id. A defend-
ant who does not file 
a timely written deni-
al - under oath, shall 
not be permitted to 
deny the claim. Id.  

To prevail in a 
cause of action on 
sworn account, a 
party must show: (1) that there 
was a sale and delivery of the 
merchandise or performance of 
the services; (2) that the amount 
of the account is just, that is, that 
the prices were charged in ac-

cordance with an agreement or in 
the absence of an agreement, they 
are usual, customary and reasonable 
prices for that merchandise or 

services; and (3) 
that the amount is 
unpaid. See Tex. R. 
Civ. P. 185; Worley 
v. Butler, 809 S.W.2d 
242, 245 (Tex.App.
—Corpus Christi 
1990, no writ). 
Once these pleading 

requirements are met and the op-
posing party fails to file a verified 
denial, the petition and affidavit are 
prima facie evidence of a sworn 
account. Tex. R. Civ. P. 185.  
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required U.S. and state returns 
accurately and completely;         
(2) Use the tax provider engaged 
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with all applicable laws of both 
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advised that understatement of 
income or overstatement of 
deductions is a violation of the 
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with employees.  During the 
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notified of record keeping re-
quirements, the tax equalization 
process, the tax provider’s re-
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deadlines for their assignment.  
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any late penalties should they fail 
to submit within their deadlines. 
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that failure to comply may result 
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ble to the employer’s payment of 
foreign taxes must be repaid to 
the employer.  They may also be 
notified that legal remedies, in-
cluding the filing of a civil suit, 
may result from a failure to com-
ply. 

Finally, employers may want 
to include venue and jurisdiction 
clauses in the agreement to clari-
fy where a civil suit should be 
filed in the event of an employ-
ee’s failure to comply.  Employ-
ers should also be mindful of the 
statute of limitations in their 
jurisdiction and how it may affect 
any civil suit that they file. 

Lam Lyn & Philip has success-
fully represented several clients 
in matters involving tax equaliza-
tion agreements. 
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a procedural tool based on Rule 
185 of the Texas Rules of Civil 
Procedure, and is a common and 
useful collection procedure for 
creditors. 

In an action founded upon 
an open account or claim for 
goods, wares and merchandise, 
including any claim for a liquidat-
ed money demand based upon a 
written contract, the account 
itself is prima facie evidence that 
a claim for the amount is owed if 
a systematic record has been 
kept and the record is supported 
by an affidavit. The goal of a 
plaintiff in filing a suit on sworn 
account is to establish a prima 

facie right of recovery. Tex. R. 
Civ. P. 185. If the plaintiff pleads 
a suit on a sworn account, the 
defendant must file a sworn 
denial. Id. A defend-
ant who does not file 
a timely written deni-
al - under oath, shall 
not be permitted to 
deny the claim. Id.  

To prevail in a 
cause of action on 
sworn account, a 
party must show: (1) that there 
was a sale and delivery of the 
merchandise or performance of 
the services; (2) that the amount 
of the account is just, that is, that 
the prices were charged in ac-

cordance with an agreement or in 
the absence of an agreement, they 
are usual, customary and reasonable 
prices for that merchandise or 

services; and (3) 
that the amount is 
unpaid. See Tex. R. 
Civ. P. 185; Worley 
v. Butler, 809 S.W.2d 
242, 245 (Tex.App.
—Corpus Christi 
1990, no writ). 
Once these pleading 

requirements are met and the op-
posing party fails to file a verified 
denial, the petition and affidavit are 
prima facie evidence of a sworn 
account. Tex. R. Civ. P. 185.  
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by business sections as a cost cen-
ter, particularly on the litigation 
side. AFAs force us to reevaluate 
these preconceptions, as when 
approached properly they are best 
viewed as income centers for both 
clients and the law firm. 

There is no doubt that AFAs 
are here to stay. Today, 
most legal departments 
embrace them. However, 
twenty-five years ago, most 
GC’s and in-house counsel 
we visited initially dismissed 
the idea. But we have al-
ways argued that, particu-

larly when coupled with exceptional 
client service, the adoption of AFAs 
almost always results in delighted 
clients. 

An Alternative Fee Ar-
rangement (AFA) is when a law 
firm and a client enter into an 
agreement in which compensa-
tion for the law firm is based on 
a structure other than traditional 
hourly billing. Such an agreement 
shifts some or all of the legal fee 
risk to the law firm.  

Lam Lyn Philip is at the 
forefront of AFAs because in our 
experience, such agreements 
increase clients’ satisfaction 
levels and as a result foster 
greater partnerships.  

AFAs  are not appropriate 
for every matter. We believe 
that successful AFAs require an 
understanding of our clients’ 
businesses and their objectives. 
Flat or fixed fee arrangements, 

for example, require more over-
sight from the client. It is im-
portant, therefore, for the client 
to understand that they will be 
“driving” the file. On the other 
hand, contingency fee arrange-
ments may not require as much 
oversight, since the shifting of the 
fee risk effectively 
aligns the law firm’s 
interests with the 
client’s. 

AFAs also allow 
for the creation of 
more predictable 
budget forecasts, as  
clients never receive a surprise 
bill.  Clients are more satisfied 
because this is an arrangement 
that’s tailored to fit their needs.  

Law firms are often viewed 

Commercial Reasonableness of  Equipment Sale 

Under TEX. BUS. & COM. 
CODE § 9.610(c), every aspect of 
the disposition of collateral must 
be commercially reasonable. The 
issue of commercial reasonable-
ness is inherently one of fact. 
Lister v. Lee-Swofford 
Invs., L.L.P., 195 S.W.3d 
746, 748-49 (Tex. 
App. – Amarillo 2006, 
no pet.). Commercial 
reasonableness re-
quires the creditor to 
make a sincere effort to obtain 
the full market value for the col-
lateral. Bank One, Texas, N.A. v. 
Steward, 967 S.W.2d 419, 451 
(Tex. App.  - Houston [14th Dist.] 
1998, pet. denied).  

Courts have considered the 
following factors in evaluating the 
commercial reasonableness of the 
disposition of collateral: (1) 
whether the secured party en-
deavored to obtain the best price 

possible; (2) whether 
the property was avail-
able for inspection 
before sale; (3) the 
condition of the collat-
eral and any efforts 
made to enhance its 

condition; (4) whether the collat-
eral was sold in bulk or piece-
meal; (5) whether the sale was 
private or public; (6) the advertis-
ing undertaken; (7) whether the 
sale occurred at a propitious 

time; (8) the number of bids re-
ceived; (9) the method employed in 
soliciting bids; (10) whether the ex-
penses incurred during the sale were 
reasonable and necessary; (11) the 
state the collateral was in; and (12) 
where the sale was conducted. Id. at 
450. The inquiry’s purpose is to en-
sure that the creditor realizes a satis-
factory price. This is not necessarily 
the highest price, e.g., it is recognized 
that secured creditors frequently sell 
in the low end of wholesale markets. 
Regal Finance Co. v. Tex. Star Motors, 
355 S.W.3d 595, 601 (Tex. 2010). 
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